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MALPRACTICE AVOIDANCE NEWSLETTER FOR OREGON LAWYERS 

Editor's Note: This issue of In Brief 
pro vides practice tips f or la wyers han
dling cases in which minors or other in
capacitated persons receive money. Th e 
articles discuss th e actions y ou can take 
to protect th e fidu ciary , the incapaci
tated person, and y ou. Although the 
articles discuss cases invol ving minors, 
the advice is applicable to all cases in
volving incapac itated p eople. 

PROTECTING MINORS' 
MONEY 

Your friend , Trial Lawyer, has asked 
you to assist his clients John and Jane 
Smith. Their 14-year-old minor child was 
injured in a motor vehicle collision , and 
Trial Lawyer has settled the claim and ob
tained court approval of the settlement. 
Trial Lawyer has deposited the net funds 
payable to the child in his IOL TA ac
count. John and Jane both work outside 
the home. They live a comfortable middle
class lifestyle but are certainly not 
wealthy. 

At your initial meeting, John and Jane 
impress you as honest, conscientious par
ents who have their child's best interests 
at heart. They indicate their desire to in
vest the funds in part in a growth account 
to provide a down payment or nest egg 
for their child . They would like this ac
count restricted so that their child cannot 
access it until he is at least age 28. They 
would like the rest of the funds placed 
into an accessible, liquid account that 
they can access to provide for their 
child ' s needs , such as school clothes and 
summer camp fees, with any remainder 
available to pay college tuition and ex
penses after their son graduates from high 
school. 

How should the· money be held? 
Who should be the account holder? Is 
court oversight required? Is court over
sight advisable if not required? Can the 
parents restrict their child's access to the 
money after he becomes an adult? 

PAYMENTS TO MINORS 

At first blush it might appear that the 
UTMA (as adopted in Oregon; ORS 
126.805- 126.886) would provide a simpli
fied process in which funds of $10,000 or 
less may be transferred to a "custodian" 
for the minor without the necessity of a 
conservatorship. However, a review of 
the statute reveals that it is directed at 
gifts , bequests, and other voluntary 
transfers to minors, not to settlements of 
litigation or payments of judgments. 

Oregon Revised Statute 126 .700 (for
merly ORS 126.025) controls in circum
stances such as the hypothetical in this 
article. NOTE- This act protects only the 
transferor of the funds. See, ORS 
126.700(4). It does not shie ld John and 
Jane from liability for mismanaging the 
settlement funds, nor does it protect 
counsel. This raises the related question 
- whom do you represent? 

WHO IS THE CLIENT? 

A fundamental question to answer 
before determining what advice to give 
John and Jane is - who is your client? 
The money belongs to the child . It will be 
applied for the child's benefit. Ultimately, 
the child will suffer if the money is not 
administered wisely. It might seem obvi
ous that the child - the final r~c ipient of 
your services - is the client whose needs 
must be foremost in your mind. Although 
this is the obvious answer, it also is almost 
certain ly wrong. In Roberts v. Feary, 162 
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Or App 546 ( 1999), the court held that the lawyer re
tained by the personal representative represents only 
the personal representative and does not have a law
yer-client relationship with the beneficiaries, creditors , 
or other interested persons of the estate. OSB Legal 
Ethics Opinion No 1991-119 opines that, with respect 
to a trust, the trustee ' s attorney represents only the 
trustee , not the beneficiaries. Also, Opinion No 1991-
62 opines that, although the personal representative of 
an estate owes fiduciary duties to the 
estate and the beneficiaries, the attorney for the per
sonal representative is only the personal 
representative's attorney. This leads to the conclusion 
that you represent John and Jane and have duties only 
to them, wh ile they , in turn , have duties to their child . 
However, Hale v. Groce , 304 Or 281 , 744 P2d 1289 
(1987) compl icates this inquiry by holding that coun
sel for a deceased testator may be liable to the benefi
ciaries for her negligence in drafting the will. Hale 
seems to support the argument that counsel has at 
least some direct duties to the child and that counsel 
certain ly could be liable to the child for negligence 
that results in depletion of the settlement funds . 

CONSERVATORSHIP 

At f irst glance it appears that the comp lexities of 
a conservatorship would be an unnecessary burden 
in this instance. However, this is the only mecha
nism by which counsel, parents, tortfeasor, and in
s urer a ll receive assurances that the funds are prop
erly applied . Further, conscientious adherence to the 
statutes and rules governing conservatorships can 
limit or even e li minate the risk of malpractice. 

For basic forms and procedures to establish a 
conservatorship , see Guardianships, Conservator
ships and Transfers to Minors (OSB CLE 2000). Note 
that in this hypothetical the minor is 14 years of age. 
The minor is therefore entitled to notice of the peti
tion and an opportunity to object. 

A conservatorship usua lly entails a bond posted 
by the conservator and paid for with the protected 
person's funds. The conservator also us ually has di
rect access to the protected person's funds , often in 
a check ing account. Further, the conservator is re
quired to fi le deta iled ann ual accountings , which of
ten necessitates the assistance of an attorney or 
CPA. A ll in a ll, this is not an idea l solution , espe
c ia ll y if the child does not need the funds to live but 
instead the funds can be left to grow over time for 
the minor's use as an adult. 

DOWNLOAD PLf PRACTICE 
AIDS I ORDER CLE TAPES 

AND MATERIALS . 
Down load PLF p ractice aids from the PLF 

websi te: www.osbplf.org. The website can a lso 
be used to order CLE tapes and mater ials. To ac
cess the site, enter your bar num ber. (Law office 
staff may enter the bar number of firm members 
when viewing the site.) If you do not have 
Inte rn et access and you need a list of the prac
tice aids and CLE tapes that are avai lab le, call 
the PLF at 503-639-6911 or 1-800-452-1639. 

A modified form of conservatorship is a better 
choice . First, in the petition to establish the conser
vatorship, counsel should request that the conserva
tor hold all funds in restricted accounts and ask that 
no bond be required of the conservator. A "re
stricted account" is one that the financial institution 
has agreed will be frozen and inaccessible to the 
conservator except as ordered by the court. A 
sample Acknowledgment of Restricted Assets can be 
found 111 Guardianships, Conservatorships and 
Transfers to Minors (OSB CLE 2000) and at 
www.osbplf.org, loss prevention, practice aids, 
guardianships and conservatorships . 

Further, given that the funds will be restricted 
and no withdrawals will occur without court order, 
the petition also should request permiss ion .to use a 
simplified form of accounting . Ideally, this would be 
a short form accounting with copies of the account 
statements attached so that the court could verify 
that no withdrawa ls were made during the account
ing period . 

STRUCTURED SETTLEMENTS 

It is entirely understandable that John and Jane 
would not want their child to suddenly receive a 
large sum of money the instant he turns 18 . Al
though there is specific authority for such a restric
tion on a gift or transfer to a min or of $10 ,000 or less 
(ORS 126 .872) , a conservator of a minor child does 
not have any such authority. The conservatorship , 
and therefore the conservator's powers, necessarily 
terminate when the d isabi lity ceases. In this instance 
the minor ' s disabi li ty is simply his minority. 
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Many courts refuse to approve investments in 
annuities , structured settlements , and the like that 
have the effect of restricting the minor's access to 
the settlement funds after the age of majority. In ad
dition , the foregoing analysis might differ greatly if 
the injury resulted in brain damage, permanent cog
nitive impairment, or similar condition. 

SPENDIN G FOR N ECESSITIES 

Under the hypothetical presented , John and Jane 
wish to use some of the settlement funds to provide 
for the child ' s clothing, recreation , and so on. May 
they do so? As a conservator, John or Jane stands 
in a fiduciary relationship to the child . As a fidu
ciary , John or Jane has an obligation to place the 
child ' s interests and welfare above all else when 
dealing with the settlement funds . As parents , John 
and Jane have duties under ORS 109.010 to provide 
for the support of their children , so the conflicting 
roles create a conflict of interest. Generally it is im
proper for parents to use the child ' s settlement 
funds to defray the costs of raising the child. Cer
tainly , one can envision circumstances in which a 
family is so poor that use of the funds to improve 
the child's standard of living wou ld be appropriate. 
However, use of the funds in this manner is likely to 
draw the ire of the probate court unless persuasively 
explained. Great care must be exercised to ensure 
that the child's interests remain paramount. Gener
ally , the court will not permit a parent to retain funds 
without a bond and strict oversight. If a conserva
torship has been established with a restricted ac
count, the problem is lessened because funds cannot 
be withdrawn without court order. 

PROFESSIONAL LIABllllY FUND 

BOARD OF DIRECTORS AND OFFICERS 

Albert J . Bannon - Portland (Chairperson) 

Robert W. Nunn - Portland (Vice Chairperson) 

Bob Thuemmel - Portland (Secretary-Treasurer) 

Stephen M. Bloom - Pendleton 

Ron Palmer - Cottage Grove (Public Member) 

Louis A. Santiago - Portland 

Amanda Wa lkup - Eugene 

Lisa Almasy Mill er - Portland 

Tim Martinez- Salem (Public Member) 

PUBLIC BENEFITS AND SPECIAL NEEDS 

If the family is receiving public benefits such as 
food stamps or the Oregon Health Plan, counsel 
should consider the impact of the settlement on the 
child's benefits . A discussion of these impacts is be
yond the scope of this article . For an overview of the 
law , see PI Settlements and Welfare , In Brief, July 
2002. (Available at www.osbplf.org , click on loss 
prevention , In Brief.) 

CONCLUSION 

It is vital to have open , detailed discussions 
with John and Jane about the limits of their ability to 
use the child's funds during his minority, their re
sponsibilities as conservators , and the nature of 
their fiduciary duties. Use of the court ' s conserva
torship mechanisms , modified by restriction of the 
funds, is the best way to ensure that the chi ld's in 
terests are protected along with those of the conser
vator and counsel. 

Brooks F. Cooper 
Cartwright & Associates 

SMALL SETTLEMENTS 
FOR MINORS 

Attorneys who wish to settle "small" claims 
(typically under $10,000) on beha lf of minors face 
considerable uncertainty and even risk . These claims 
are a frequent source of confusion and potent ial mal 
practice. While some attorneys assume that the leg
islature has provided guidance and protection In 

these circumstances , the reality is otherwise. 

CONSERVATORSHIPS 

Under Oregon law, only a conservator has the 
power to settle a minor's claim without court approval 
and hold the funds on behalf of the minor. ORS 
125.445(21); ORS 125.420. Contrary to popular under
standing, Oregon law does not express ly authorize a 
parent or guardian ad litem to settle claims for less 
than $10,000 without court approval. A guardian can 
obtain court approval of a settlement, but the court 
may insist that any funds be placed in the hands of a 
conservator. (Some courts have deve loped forms for 
this purpose . See Multnomah County SLR 9.055(1)). 
The Uniform Transfers to Minors Act, ORS 126.805 et 
seq. , allows a " custodian" to hold certa in funds on 
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behalf of minors , but it does not grant authority to 
settle and does not provide safeguards fo r the preser

vation of the minor ' s funds . Thus , a conservatorship 
is the most appropriate vehicle. 

Oregon probate judges are increasingly requiring 
that a conservator be appointed any time settlement 

proceeds for a minor are involved. Multnomah 
County SLR 9.055(2) states , "a conservatorship on 
behalf of the minor . .. generally will be required for 
any case where personal injury or wrongful death 
settlement proceeds are at issue ." 

REPRESENTATION ISSUES 

Attorneys handling the claims of minors need to 
consider a variety of issues before undertaking rep

resentation, including: 

Who is the client? (See Protecting Minors ' 
Mon ey on page 1 of this issue .) 

What are the respective roles of the parent, 
guardian, and conservator? 

What form of release will be required by the 
paying party, and who will sign it? 

How will the settlement funds be handled? 

The attorney needs to answer the first question 
at the beginning of his or her involvement in the 
claim. In most circumstances , the first contact comes 
from a parent. The attorney must be watchful for 
situations in which an actual conflict develops. In 
that instance, the attorney must withdraw. More 
common are "likely" conflicts that would require the 
attorney to obtain informed consent from both par
ties before proceeding . DR 5-105(A)(2) . Obtaining 
informed consent from a minor may be difficult, if not 
impossible, so the safer practice may be to represent 
only the parent or other fiduciary. 

WHO HAS AUTHORITY? 

Another source of difficulty is a frequent misun
derstanding of the roles of parent, guardian , and 
conservator. A parent generally lacks the legal ca
pacity to enter into a release agreement on behalf of 
the child . Ohio Casualty v. Mallison , 223 Or 406 
(1960). Thus, an insurer or other entity paying settle
ment funds to a parent runs the risk that the child 
will bring a claim on his or her own behalf. Tradition
ally , some liability insurers have been willing to take 
this chance where very small amounts (often less 

Law Office Systems Assistance 

Practice 
Management 
Advisors of the 
Professional Liability Fund 

Call for free and confidential 
law office systems assistance from 
the practice management advisors 
of the Professiona l Liabili ty Fund . 

o Getting started in practice 
o Office management 
o Calendaring & filing systems 
o Time management 
o Office & tru st accounting 

Carol Wil son o Dee Crocker o Beverl y Michaelis 
503-639-691 I or 1-800-452-1639 

than $1 ,000) are involved . But in larger claims , the in
surer will want an enforceable settlement agreement. 

A guardian ad litem is a person appointed by the 
court to stand in the place of the child solely for the 
purpose of litigation. ORCP 27A. While that person 
may seek court approval of a settlement, such ap
proval does not carry authority for the guardian to 
receive or maintain the settlement funds after the 

claim is resolved. 

The role of a conservator ts set out in Oregon 
Revised Statutes section 125 . Note that the express 
powers of a conservator stated in ORS 125.445 in
clude the settlement of claims for protected persons. 
Thus , a conservator is not required to obtain ap
proval from the court before settling. However, some 
attorneys desire such approval of a proposed settle
ment. If the parties wish court approval , they must 
present the proposal to the probate court for consid
eration prior to agreeing to a settlement. The probate 
judge may not be willing to act where the parties 
have already reached a settlement before seeking 
court approval. The attorneys should also under
stand that there is no express statutory vehicle for 

this procedure . 

PROTECTING FUNDS 

Assuming that a settlement is reached by the ap
propriate person on behalf of the minor, the attorney 

must advise the client about options for how the 
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funds can be held . As noted above, the general rule 
is that the courts will require that the funds be main
tained by a conservator, whether or not the settle
ment receives court approval. The probate court will 
likely scrutinize plans for managing the funds con
trolled by the fiduciary . Holding the large sums in an 
account that bears little or no interest for a long pe
riod might not be considered a " prudent" invest
ment. Both the fiduciary and the attorney could be 
exposed to liability if the minor later discovers any 
mismanagement. 

Some courts are willing to approve very small 
settlements without a conservator when the funds 
are held in a restricted account . To date, however, 
these decisions seem to be made on a case-by-case 
basis and without specific statutory authority. At a 
minimum , the attorney proposing such an approach 
should be prepared to demonstrate to the court why 
a conservator is inappropriate. The attorney using 
this method should carefully document the reasons 
for recommending this approach in case the minor 
later claims harm caused by a failure to implement 
the more typical forms of protection. 

It is unfortunate that Oregon has not expressly 
adopted a more cost-effective method for resolving 
claims of small value. Until such a procedure is 
adopted, however, attorneys involved in such claims 
must act with special care both to prevent harm to 
the protected person and to avoid subsequent claims 
of professional negligence. 

Mark M. Williams 
Law Office of Mark M. Williams, PC, 

Steven B . Taylor 
McMenamin & Taylor 
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TO BOND OR NOT TO BOND 

The opening of a conservatorship brings conser
vators and most attorneys face-to-face with a new 
concept: The conservator bond . Most attorneys 
have never had to face this issue given 'that most 
wills waive the requirement that the executor provide 
a bond . The conservator is invariably volunteering 
his time to handle the assets of another, so why 
should he or she have to provide a bond? 

The provisions of ORS 125.410(1) require that 
the conservator furnish a bond in the amount of the 
aggregate capital value of the property of the estate, 
plus one year ' s estimated income, "minus the. value 
of securities and money deposited under arrange
ments requiring an order of the court for their re
moval." This provision also allows a reduction in the 
amount of the bond for the value of any real prop
erty that the conservator lacks authority to convey. 
In aid of this provision is UTCR 9.050, which re
quires that the conservator's attorney obtain the 
bank's acknowledgment that the deposited funds 
may not be withdrawn without permission of the 
court. The attorney for the conservator must then 
file the acknowledgment with the court. 

The issue of whether to bond the conservator IS 

a thorny one. Conservators face a bond expense year 
after year, as opposed to the one-time fee that may 
be faced by a personal representative. Many conser
vators initially do not want to pay the bond premium 
- which can be $200 to $300 a year for a $100,000 
bond - ;lnd they look to their attorney to find a way 
around the bond. The attorney fee ls pressure to uti
lize the "tools" of ORS 125.410 and UTCR 9.050 to 
reduce the cost of a bond. Somewhere lost within 
this exercise is the rationale behind furn ishing the 
bond - protecting estate assets. 

At initial glance, one has the impression that se
curing assets in some fashion wi ll protect those as
sets and, at the same time, get around the need for a 
bond. At this point, it may appear that the attorney 
has fulfilled his or her responsibilities. However, as 
a practical matter, the assets may not be protected, a 
bond may be necessary, and in the end it may be 
less expensive for the conservatorship simp ly to fur 
nish a bond and not go through the effort of trying 
to get around the requirement of submitting a bond. 

IS IT REALLY "RESTRICTED?" 

The run-of-the-mill checking or savings account, 
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no matter in whose name it is established , is difficult 
to restrict. By definition, such accounts are made to 
be used for deposits and withdrawals. If an account 
is to be established where money can be deposited 
into the account, but money may not be withdrawn 
without a court order, a special arrangement in es
tablishing that account must be made with the bank. 
Unless the conservator/client is especially adept at 
conveying the exact meaning of the order, it is the 
attorney who wi ll have to set up the special arrange
ment. With or without attorney involvement at that 
point, problems can still arise. 

Problems typically arise from misunderstandings 
as to what wi ll be restricted and who is to implement 
the restrictions . The following fact situation is very 
common: 

The attorney directs the conservator/client 
to establish the conservatorship bank 
account. Upon establishing that account, 
the conservator/client reports back to the 
attorney that the account has been 
established. When asked whether the 
account is restricted, the client may 
respon d that he told the new accounts 
person that the account had to be 
restricted, the accounts person indicated 
that restriction would not be a problem, 
appropriate signatures were obtained, and 
checks were ordered. At some point, the 
attorney discovers the requ irements of 
UTCR 9 .050 and thereupon sends some 
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sort of restriction notice to the bank (or the 
client is told to obtain a signature on the 
restriction notice). The bank official who 
set up the account signs the document 
thinking that restrictions are in place. That 
bank official's understanding arises from 
what he or she has been told - that the 
funds are to be used only for "special 
purposes." Also, that understanding IS 

fostered because the account checks are 
prominently labeled "in the 
conservatorship of ... " What other uses 
could the money be put to, other than the 
noble purposes of the conservatorship? Or 
so thinks the bank official. 

At this point, the bank official is satisfied 
that the account is restricted. The 
attorney, with verification (according to 
UTCR 9.050) in hand, is also satisfied. 
Unfortunately, the sense of satisfaction 
does not end there. The client, in his or her 
own way, is now also satisfied. The client, 
in ever- increasing amounts, perhaps over a 
period of 12 months, starts "borrowing" 
money from the conservatorship, applying 
the money towards non-conservatorship 
uses, and promising to pay it all back (with 
interest). This promise is dependent on his 
or her business becoming successful. 
Needless to say, the business is not 
successful, and there is no repayment of 
the "borrowed funds." The depletion of the 
conservatorship funds is not discovered 
unti l well after the first annual accounting 
is due. The conservator, embarrassed over 
the fact that the "borrowed funds" have 
not been repaid, does not promptly answer 
letters from the court or from his/her 
attorney as to why the annua l accounting 
has not been fi led. The conservator is 
presently in no position to repay funds 
taken from the conservatorship. 

This scenario could be avo ided if there was an 
understanding as to what exact ly is meant by "re
stricting" a bank account. 

Once a perso n has access to a bank account, 
generally speaking his or her use cannot be re 
str icted. It is access to the account that can be re
str icted init ially. The restrictions of UTCR 9 .050 are 
restrictions of access. Once access to a bank ac-
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STRUCTURED SETTLEMENTS 
lf you are considering a structured settle

ment, ask the following questions: 

I. Does the structure meet the present and 
future fixed income needs or goals of the 
client? 

2. What is the name of the annuity company and 
the assignee company? 

3. Do the annuity and assignee companies have 
excellent ratings from all five rating services? 
(A.M. Best - no less than an A+ rating; 
Standard & Poors - one of the top four 
ratings; Moody's Investor Services - one of 
the top four ratings; Fitch - one of the top 
four ratings; Weiss Research - B+ or higher 
rating.) 

4. lf the assignee company does not have 
assets of its own, what additional protections 
are available? (Protections might include 
corporate board guarantee, surety bond, and/ 
or secured creditor status.) 

5. Is the company writing the structure admitted 
to do business with the state of Oregon? Will 
the claimant be protected by the Oregon 
Insurance Guaranty Association? 

6. Is the claimant being "rated up" for age 
because of health impairments? (This means 
that the biological age, rather than the 
chronological age, of the claimant is being 
used for the purposes of calculating the 
annuity.) If so, substantial increases in 
benefits, or substantial decreases in costs, 
may be available to the claimant. 

Jack L. Meligan 
Settlement Professionals Inc. 
Meligan@settlepro. com 

count is gained, all we can do is hope that the con
servator will use the money in accordance with his or 
her conservatorship responsibilities. To allay con
cerns over how conservatorship funds will be used, 
access to the funds should be restricted. By denying 
access, restriction of use does not become such an 
immediate issue. 

RESTRICTING ACCESS/MONITORING USE 

A conservator's use can be monitored after-the
fact through the submission of annual accounts. An 
accounting submitted annually to the court may be a 
sufficient deterrent for most people. Others do not 
grasp the implications of the court monitoring their 
activities , simply do not care , or have judgment that 
is clouded by the events in their lives . 

Restricting access is the only true way to protect 
assets. To a degree , it is difficult to restrict access 
to funds. But keep in mind that restricting use is 
even more difficult. 

How you protect estate assets depends on 'the na
ture of the assets. Here are some suggestions for the 
protection of some common conservatorship assets : 

1. Bank Accounts. The conservator invariably 
needs a checking account through which he or 
she depusits Social Security benefits, pension 
money , CD interest income, and other sources of 
income. He or she uses the ac.count to pay for 
medical expenses, expenses for upkeep on 
property, support expenses for a family member, 
etc. It is not feasible to restrict access to this 
account, and protection of assets that pass 
through the account must be done through a 
bond. (Keep in mind that income is property to 
be protected.) 

2. 

Some attorneys endeavor to restrict access to 
bank accounts by holding the conservatorship 
checkbook. This gives the attorney some control 
over the situation, but in many situations it is 
only an illusion of control. A hard-pressed 
conservator can use a counter check to withdraw 
funds from the conservatorship account, or use 
the A TM card that banks invariably send when 
they open an account . For these reasons, the 
use of a surety bond is the only way to protect 
such assets . The surety bond should be used in 
addition to having the bank statements and 
cancelled checks sent to the attorney ' s office. 
(The conservator must give the bank written 
authorization to send these to the attorney's 
office.) The statements and checks should be 
reviewed each month. The involvement of the 
attorney may be enough of a deterrence to give 
pause to the conservator before he/ she makes 
out-of-the-ordinary expenditures. 

CDs and Other Case Investments. Some banks 
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will guarantee that use of such investments is 
restricted if the access to the investments is 
restricted . An example of restricted access for 
negot iable instruments is a safekeeping account. 
lt may be possible to have a bank guarantee that 
an investment cannot be cashed without receipt of 
a court order. Although it is time consuming, it is 
possible to have the bank guarantee that the 
investment, for example a CD, cannot be cashed 
without receipt of a court order. If another type of 
investment is purchased , such as an annuity or a 
mutual fund, the investment house (and not the 
brokerage house) must be able to give its 
assurances that money may come in , but no 
money may go out without a court order. 

3. Real Property. Note that real property can only 
be restricted through filing a notice of a pending 
action (Lis Pendens) . The form of a Lis Pendens 
is specified in ORS 93 .7 40 . If you really want to 
restrict access to real property , the order 
appointing the conservator should include 
language setting forth that real property of the 
conservatorship cannot be sold or otherwise 
encumbered unless permitted by court order. 

UTCR 9.050 requires that proof of restrictions be 
filed with the court. It is also helpful to notify the 
client of the restrictions , and make sure that the 
court is aware of those restrictions . 

GET A FULL INVENTORY 

The only way an attorney can adequately protect 

Thinking of Changing 
Jobs or Careers? 

We can help you through the process of reaching 
a fulfilling and satisfying career goal. 

Call the lawyen In Transition Progrom of 
the Oregon AHomey Assiston<e Program (OAAP) today. 

It's canlidentiol. It's free. 

Mike Long • Shari R. Gregory 
503-226-1057 

1-800-321-0AAP 

WHERE TO fiND IT 
Guardian ad litem: ORCP 27 A and 8 

• Conservatorship procedures: ORS 125 

• Forms/General Info: Guardianships, 
Conservatorships, and Transfers to Minors 
(Oregon State Bar CLE 2000) 

PLF Coverage Plan: Visit www.osbplf.org 
or see Oregon State Bar 2003 Membership 
Directory pages 91-100 

Ethical Guidance: OSB Ethical Ops 1991-119, 
62,34 

conservatorship assets is to know exactly what assets 
are held . This poses no problem if the conservatorship 
is based on proceeds received through litigation or 
inheritance . However, it becomes more of a problem 
in situations where the protected person is older and 
has acquired a lot of assets. Without marshalling all 
assets and producing an inventory, the attorney 
does not know what assets have to be protected 
and, accordingly, does not know what protections 
have to be afforded in handling such assets. Obtain
ing the inventory goes hand in hand with the active 
role undertaken by the attorney in making sure es
tate assets are protected. A thorough inventory is 
critical. Keep in mind that the conservator must 
promptly disclose newly-discovered assets in a 
supplemental inventory . 

GETTING YOUR CLIENT'S ATTENTION 

There are many conservatorship duties and re
sponsibilities. No one rule covers all of the situa
tions a conservator may face. However, as a starting 
point, " [a] conservator is bound to exercise scrupu
lous good faith in the management of the estate's af
fairs. Everything a conservator does must be for the 
benefit of the ward and to protect his /her economic 
interests. " Willbanks v. Mars, 37 Or App 795 , 800, 
588 P2d 118 (1978) . In addressing day-to-day matters 
that usually face a conservator, the attorney for the 
fiduciary must give the client specific instructions 
on fiduciary responsibilities. This is best done 
through a letter given to the client - preferably a let
ter that the client also signs so as to acknowledge 
that he or she read and understood it. (For infor-
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FIDUCIARY RESOURCES 

The Fiduciary's Handbook, 2"d edition, is 
available for $5 from The Estate Planning Council 
for Seattle. The handbook is based on Washing
ton law, but the text explaining the responsibili
ties of a fiduciary is excellent. Visit 
www .epcseattle.org. 

The Oregon State Bar CLE, Administering 
Trusts in Oregon, includes a chapter on trustee 
duties, powers, and liabilities. The principles in 
this chapter are applicable to guardians and con
servators. To order, call 503-620-0222 or 1-800-
452-8260 ext. 413. 

Protecting Children From Those Who Pro
tect: Representing a Minor Child is available 
through the Oregon Law Institute 503-243-3326 
or e-mail oli@lclark.edu. 

mation on how· to get a sample letter, see 
sidebar page 10.) 

While a conservatorship should not be a full em
ployment plan for attorneys, attorney should stay in
volved and give the client what amounts to "ethical 
leadership." Even if the client is bonded, the 
attorney for the conservator should not completely 
separate himself/herself from the day-to-day opera
tions of the conservatorship . Enough information 
about the account should come to the attorney so 
that he or she has a general idea of what is 
going on with conservatorship bank accounts, in
vestments, and real property . The client should be 
made aware of this . It is true that annual accountings 
can serve as a deterrent to those who are tempted to 
use conservatorship funds for nonconservatorship 
purposes . Timely accountings do reveal inappropri
ate transactions, such as loans to heirs, advances on 
payment of attorney fees, conversion of assets to 
property that wi II not benefit the protected person, 
and other inappropriate uses of funds. The best de
terrent is the attorney's involvement as conservator 
watchdog. 

GETTING A BOND STARTS TO LOOK CHEAP 

If you are representing a conservator, you may 

start out believing that purchasing a bond is too ex
pensive. The conservator will be quick to agree with 
you , but the conservator who wants to minimize the 
expense of a bond will be faced instead with the 
expense of attorney fees incurred in the attorney's 
efforts in establishing truly restricted a~counts. As 
this reality unfolds, both you and the conservator 
may come to the conc lusion that the simplest and 
cheapest approach is , at the outset, to buy a bond. 

OPTING TO BOND 

If you and your client opt to obtain a bond , here 
is a viable approach: 

1. Protect All Property. Take the approach that all 
property of the conservatorship has to be 
protected. Estate property includes the obvious 
or big-ticket items (such as real property, 
stocks and bonds, bank accounts , and expensive 
cars) and also income received by the 
conservator, household furnishings, property in 
other states (whether real or personal), 
contracts , and life insurance policies . Only after 
compiling a detailed list can you get a full 
picture of what the estate is worth. 

2. Inventory. Put together a detailed inventory. 
The importance of such an inventory cannot be 
overstated. The inventory will give you and your 
client a complete understanding of the estate 
assets. This may also help your client accept the 
protection of a bond. 

3. Restrict Access to Certain Properties. Review 
ORS 125.410(1) and UTCR 9.050. How expedient 
and effective will it be for you to secure various 
property in lieu of providing a bond for the value 
of that property? Consider the following: 

Real Property . In the order appointing the 
conservator, you can prominently set forth a 
provision that states that the property of the 
protected person is not to be sold, con
veyed, encumbered, etc., without court per
mission . Copies of this order are to be filed 
with the Recorder of Deeds in each county in 
which real property of the protected person 
is situated. There is an exception - you do 
not have to file in the county in which the 
conservatorship proceedings are filed. How
ever, when in doubt, file there, too. 

Stocks and Bonds. You can restrict access to 
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DUTIES OF A 
CONSERVATOR 

For a sample letter summarizing the duties of 
a conservator- go to www.osbplf.org, click on 
loss prevention, then click on practice aids and 
forms, then select Guardianships and 
Conservatorships. You can then choose: Con
servatorship Duties. Other related practice aids 
include: Conservatorship Acknowledgment of 
Restriction of Assets Form for Circuit Court, 
Conservatorship Checklist, Guardianship Check
list, and Guardianship Duties. If you are inter
ested in these practice aids and do not have 
Internet access, call the PLF at 503-639-6911 or 
1-800-452-1639. 

these assets at the investment house level. 
Keep in mind that the broker and the invest
ment house are not one and the same. Many 
investment houses have procedures in place 
to facilitate access restrictions. For example, 
money can be invested in a certain mutual 
fund, with dividends and interest being rein
vested in the same fund, but in order to with
draw money from that account, the invest
ment house first has to receive a court order 
directing a distribution. The family broker is 
usually aware of the special use to which the 
funds are dedicated and may deter any unau
thorized withdrawal. If the broker has not 
agreed to personally sign for the restric
tions, it is only the restrictions on the in
vestment house that will help safeguard 
against an unauthorized withdrawal. (Most 
brokers, knowing how the system works, will 
not sign such restrictions.) 

4. Partially Bond . Consider restricting some assets 
but leaving others available to the conservator. 
The value of the assets to which the conservator 
has access will dictate the amount of the bond. 

5. Do Not Rely on a Sense of Trust in Your Client. 
Do not assume that family members can be 
trusted to adhere to their fiduciary 
responsibilities. The conservator/family member 
may suffer a financial crisis. Invariably, the 
attorney learns about the crisis well after it 
occurs and well after the inappropriate use of 
conservatorship funds. 

6. Document Your File. Give your client an 
explanation of fiduciary duties. Outline for your 
client due dates for filing of an inventory, 
submission of an annual accounting, payment of 
bond premiums, and filing of tax returns. Point 
out when supplemental inventories must be 
submitted. Emphasize that conservator's fees 
and attorney's fees may not be paid without 
court permission. 

7. Pay Attention to Due Dates. Use a good 
calendaring system so that you can remind the 
client of the pertinent due dates outlined in the 
paragraph above. Calendar the anticipated date 
of bond renewal. When preparing an annual 
accounting, have the conservator include the 
cancelled check showing payment and the 
renewal statement. Keep in mind that if the bond 
is not renewed, a notice of cancellation will be 
sent to the court with a copy to the conservator. 
However, in all likelihood, the attorney will not 
receive a copy of the cancellation notice from 
the bonding company. 

CONCLUSION 

Although getting a bond seems expensive at 
first, it often turns out to be a very cost effective 
and efficient way to protect the assets of the inca
pacitated person. 

Our thanks to James D. Berrien and the Honorable Rita 
Batz Cobb for their assistance with this article. 

Work. Relationships. Health. 
Can't Catch Up? 
If you feel there just isn't enough time or energy, let us hefp. 
We offer free support lor: 

• Stress Management 
• Procrastination and Time Management 
• Career Change and Transition 
• Relationship Issues 
• Depression, Anxiety, & Mental Health Issues 

Take control of your life. 
Call the Oregon AHorney Assistance Program (OAAP) today. 

It's confidential. It's free. It's time well spent. 

Meloney Crawford Chadwick, Mike long 
Shari R. Gregory, Michael Sweeney 

503-226-1057 
1-800-321-0AAP 

0 
OAAP 

Alrn, non·prafit, conlid«tfiolprogromlotrou. 
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TIPS FOR PROTECTING YOURSELF 
FROM MALPRACTICE CLAIMS 

Reduce your risk of a legal malpractice claim 
and protect the funds of the minor or incapacitated 
person by doing the following : 

1. UNDERSTAND WHOM YOU REPRESENT. 
When filing a conservatorship or a guardian ad 
litem petition, you represent the fiduciary. You 
also may have responsibilities to the protected 
person. See Hale v. Groce, 304 Or 281 , 744 
P2d 1289 (1987). OSB Formal Ethics Ops 1991-
119, 1991-62. 

2. EDUCATE THE FIDUCIARY. Unfortunately, 
the people most likely to take money belonging 
to your client are the client's own family 
members. In times of financial crisis , family 
members may try to gain access to the injured 
family member's funds. If you are bringing a 
claim on behalf of a minor or other 
incapacitated person, you must educate the 
person acting on his or her behalf. (This will 
be a guardian, guardian ad litem, or 
conservator.) At the beginning of your 
representation , make sure that the fiduciary 
understands his or her fiduciary 
responsibilities and that if he or she receives 
the incapacitated person's money, you will 
work with him or her to make special 
arrangements to protect it. 

3. REFER THE CASE TO A CONSERVATOR
SHIP ATTORNEY. Conservatorships require 
frequent review of the assets and annual 
accountings . Generally lawyers who handle 
personal injury cases are unfamiliar with the 
rules and procedures of conservatorships. If 
you generally practice in the area of personal 
injury , you and your client may be best served 
by referring the case to a separate attorney for 
the conservatorship. 

4. BE SURE TO DOCUMENT YOUR EXPLANA
TION OF FIDUCIARY DUTY TO YOUR 
CLIENT . If the conservator is successfu I in 
finding a way to run off with the 
conservatorship funds , you may find yourself 
as a target defendant. Thorough file 
documentation of your efforts to restrict the 
accounts , as well as documentation of your 
advice to the fiduciary on the fiduciary 
responsibilities , are critical to a successful 
defense. 

5. BOND THE FIDUCIARY WHENEVER 
POSSIBLE. See To Bond or Not to Bond on 
page 5 of this issue. 

6. MAKE SURE THE RESTRICTED ACCOUNT IS 
RESTRICTED. If you want to restrict access 
to the conservatorship assets, be sure that you 
make the special arrangements. This means 
much more than sending the conservators to 
the bank and getting a bank teller to sign an 
acknowledgment that the account is restricted. 
It means making special arrangements with a 
person in a position of authority at the bank, 
depositing the money yourself, making sure 
that the bank acknowledges the order 
restricting conservatorship assets , and making 
sure that the bank understands what it is 
supposed to do. This requires a lot of 
additional involvement by the attorney. It is 
the only way to make sure that the 
conservatorship assets are restricted . 

7. USE STRUCTURED SETTLEMENTS. Struc
tured settlements are an excellent vehicle when 
dealing with funds of a minor and can be uti
lized in combination with other mechanisms 
when dealing with an incapacitated person. 
See Structured Settlements on page 7 of this 
issue. 
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PLF COVERAGE, BOND GUARANTEES, AND 
JOINT CONTROL AGREEMENTS 

Your Professional Liability Fund Coverage 
Plan includes a grant of coverage for acting in 
a special capacity. This coverage is for acts , 
errors , or omissions committed by you while 
acting as a personal representative, administra
tor, conservator, executor, guardian, special 
representative, or trustee (except a BUSlNESS 
TRUSTEE). The full text of this coverage grant 
can be found in Section III, 3. of the PLF Plan. 
The PLF Plan can be viewed at our website , 
www.osbplf.org, and also on pages 95 and 96 of 
the 2003 Oregon State Bar Membership Direc
tory . 

If you are representing a conservator who 
will be bonded, read exclusion u, which states: 

BOND AND SURETY EXCLUSION 

u. This Plan does not apply to any CLAIM 
based upon or arising out of any bond or 
any surety, guaranty, warranty, joint 
control, or similar agreement, or any 

assumed obligation to indemnify another, 
or any costs connected to ORS 20. I 60, 
sign ed or otherwise ag reed to by YOU or 
by someone for whose conduct YOU are 
legally liable. However, this exclusion 
will not apply if the CLAIM arises out of a 
COVERED ACTIVITY described in 
subsection 3 of Section III and the person 
against whom the CLAIM is made signs the 
bond or agreement solely in that capacity. 

This exc lusion means that an attorney who 
is representing a conservator has no coverage 
for claims that result from a bond that the attor
ney guarantees , and will have no coverage for 
claims arising out of a joint control or similar 
agreement signed by the attorney and the con
servator. Attorneys acting as conservators do 
have coverage under the Plan. If you have 
questions about PLF coverage, contact Jeff 
Crawford at 503-639-6911, 1-800-452-1639, ore
mail jeffc@osbplf.org . 
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